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Anthoxy Coppola and Karl M.
Noble, Appellants,

vs.

United States of America,

Appellee.

APPELLANT'S OPENING BRIEF

Appeal from the United States District Court for the

District of Arizona

JURISDICTIONAL MATTERS

The appellants herein were on the 15th day of Janu-

ary, 1954, in the United States District Court for the

District of Arizona, found guilty of the sale of narcotics

not in or from the original stamped package and the

sale of narcotics not in pursuance of a written order

(T.R. 6). Thereafter and on January 20, 1954, defend-

ants, and each of them, filed before said court their mo-
tion for judgment of acquittal, motion for order of ar-

rest of judgment and motion for a new trial (T.R. 6-7).

The Court, on March 8, 1954, entered its order denjdng

the said motion for order of arrest of judgment, motion
for judgment of acquittal and motion for a new trial

(T.R. 9) and thereupon adjudged the appellants guilty

as charged in Counts I and II of the Indictment and
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sentenced the ai)pellants thereon (T.R. 9-11) on the

same, and ap])ellants' notice of appeal was duly filed

(T.R. 12).

The District (^ourt named herein had jurisdiction

under Title 18, U.S.C^A. Section 3231. This Court has

jurisdiction imder Title 28, U.S.C.A. 1291.

STATEMENTS OF FACTS

Appellants herein were brought to trial upon an in-

dictment returned against said appellants charging

them with the sale of narcotics not in or from the orig-

inal stamped package ; and the sale of narcotics not in

pursuance of a written order, commencing on the 14th

day of January, 1954 (T.R. 17). Appellants, and each

of them, seasonably moved the Court for an order

quashing the indictment against the appellants, upon
the ground that said indictment failed to state an of-

fense against the United States of America (T.R. 18).

The Court thereupon reserved ruling on said motion

(T.R. 19) and the trial proceeded. At the close of the

Government's case the appellants again urged their

dismissal of the indictment (T.R. 107), which motion

was thereupon, by the Court, denied (T.R. 108). Ap-
pellants thereupon moved for judgment of acquittal,

which was denied by the Court (T.R. 111). At the close

of appellants' case the motions were again renewed

(T.R. 126) and by the Court again denied. Appellants

were thereafter found guilty of both Coimts of the in-

dictment (T.R. 5-6) and after the denial of their mo-

tion for a new trial, motion for order of arrest of

judgment and motion for judgment of acquittal (T.R.

9) they were sentenced thereon (T.R. 9). Appellants

thereupon duly filed and perfected this appeal (T.R.

12-16).



The appellants herein were attempted to be charged

with a violation of Title 26, U.S.C.A. 2553 (a) and
Title 26, U.S.C.A. 2554 (a), which reads as follows:

'^It shall be unlawful for any person to purchase,
sell, dispense or distribute any of the drugs men-
tioned in 2550 (a) except in the original stamped
package, or from the original stamped package."

The Statute (Section 2550 (a)) is in the following

language

:

''There shall be levied, assessed, collected and paid
upon opium, isonipecaine, coca leaves, opiate, any
compound, salt, derivatives, or preparation thereof,

produced in or imported into the United States, and
sold, or removed for consumption or sale, an internal

revenue tax at the rate of 1 cent per ounce, and any
fraction of an ounce in a package shall be taxed as an
ounce. The tax imposed by this subsection shall be in

addition to any import duty imposed on the aforesaid
drugs.

'

'

It should be noted at this point that this statute, for

the purposes of this appeal, only prohibits the traffic in

"coca leaves'^ and any compound salt derivatives or

preparation thereof. The indictment upon which appel-

lants were tried and convicted does not charge a viola-

tion of this statute by reason of the fact that the indict-

men herein only charges appellants with knowingly,

unlawfully, wilfully and feloniously dispensing a cer-

tain derivative of "cocoa leaver" (T.R. 3-4).

It should also be noted herein that the above section

does not contain the word "cocaine'' but only "coca
leaver" and their derivatives. These same facts also

apply to Count II of the indictment herein.

The Government's witness, one Fred D. Stribling,

testified that narcotics is a derivative of "coca leaves"
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(T.R. 26-28) and that no narcotic drug of any kind

could be derived from ''cocoa leaves."

Viewing the evidence as to the guilt of the appellants

in a light mood favorable to the government, the facts

are as follows:

"that on the night of February 2, 1952, two narcotic

agents, Officers Cantu and VanNatter were sitting

at the far end of the bar known as Kings Cocktail

Lounge in tlie City of Phoenix, Arizona (T.R. 34).

From their own testimony, said bar was poorly
lighted. Officer Cantu testified that defendant Noble
entered tlie bar (T.R. 35) and cashed a check with
the co-defendant C'oppola. Officer Cantu testified

further that the defendant Noble did give the said

Coj)])ola a white envelo])e (T.R. 35) and that the said

Cantu testified that he could identify the envelope
because of the way said envel()])e was folded and aside

from the way in which the envclojie was folded (T.R.

63) there were no other identifying or distinguishing
features (T.R. 64) Officer (\intu also testified that

he had seen lumdreds of other envelopes folded in the

same manner and described said envelope as being a
bindle which 'Peddlers' all have (T.R. 63).

"The testimony of Officer VanNatter is in direct

contradiction to the testimony of Officer Cantu, in

that he testified that he was in a better position to

observe whatever transaction took place between
Coppola and Noble in so nuich as he was sitting closer

to them and that the only thing that he could observe
was that Noble cashed a chock with the defendant
Coi)pola (T.R. iiS). Officer Cantu testified that
after the defendant handed (V)j)})ola the white en-

velope that Co])p()la put said envelo])e in his })ocket

and served patrons in the bar for the next five to

eight minutes (TM. 55). Later Officer (^antu testi-

fied that C()pj)()hi transfcired said envelope, or that

Officer Cantu Ujrahhcd it and put it iu my pocket'
(T.R. ')6), to the said Cantu in the men's wash room



and that neither Karl Nol)le or Officer VanNatter or

anyone else was then and there present.
'^

The testimony is utterly void as to identifying the

contents of said envelope.

The Government's witness, Bert C. Dobbs testified

that he had never seen the envelope (Government Ex-

hibit 3 in evidence) before (T.R. 95), nor in his entire

testimony did he attempt to say that the envelope sent

for analysis to San Francisco, was the one supposedly

taken from the appellant Coppola (T.R. 94-102).

Nowhere in the Transcript does it appear what was
done with the envelope supposedly containing the nar-

cotic, from the 2nd day of February, 1952, the date al-

leged in the indictment, until the same was received in

San Francisco on February 6, 1952 (T.R. 23), where it

was supposedly sent by one Earl Smith (T.R. 22) and
who was not called as a witness, this being over the ob-

jection of appellants (T.R. 21, 24 and 25), nor as a mat-

ter of fact was the alleged narcotic ever introduced in

evidence as to the appellant Noble as witness the

following

:

"Mr. Murlless: I move for its admission in evi-

dence, if the Court please.

"Mr. Choisser: I object until the proper founda-

tion has been laid for its introduction in evidence.

"The Court: It may be received.

The Clerk : Government 's Exhibit 3 in evidence.

(Testimony of R. S. Cantu.)

Mr. Clark: For the record, I object to the intro-

duction of that exhibit No. 3 for identification in evi-

dence on behalf of Karl Noble, on the ground that

there is absolutely no connection or foundation has

been laid for its admissibility as to him.
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The Court: All ri,G:lit.

(Said exhibit was leceived in evidence and marked
Government's Exhibit 3.)"

It will be seen from the above that in addition to the

appellant Coppola's objection the Exhibit was never

introduced in evidence as to the appellant Noble and

nowhere else in the Transcript is it attempted to be in-

troduced as to appellant Noble.

The testimony is utterly void as to identifying the

contents of said envelope. The Government has wholly

failed to ])rove that the contents, if any, that were in

said envel<)])e at the time it came into the possession of

Officer Cantu, were the same as the contents which were

examined by Agent Fraud D. Stribling at San Fran-

cisco, California, on a later date.

The record is also uttrly void as to any testimony re-

lating to what happened to the so-called package of

narcotic after the time it was taken into possession of

Agents Cantu and A^anNatter until it was supposedly

mailed to San Francisco for analysis by the witness

Bei*t C. Dodds, wherein he testified he had never seen

the Govermnent's Exhibit 3 in evidence before

(T.H. 95), nor does he lay any foundation as to his pro-

curement of exhibit 3, where it had been, who had
charge of it, what its connection was with appellants or

as a matter of fact that it had ever been forwarded to

San Francisco for analysis (T.R. 94-97). This witness

even emphatically states in his testimony "Now, in that

connection, I will hand you Govermnent's Exhibit 3 in

evidnce, and ask you if you have ever seen that be-

fore?" (T.R. 95), and again

"Mr. Dobbs, yon have never seen Exhibit No. 3 in

evidence before, is that right i
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A. I do not know what Exhibit 3 is.

Q. Here it is.

A. My initials are not on this particular package,

and I would say that I have not seen it. The lapse of

time is too great for me to recall it to memory.

(T.R. 97). (Underscoring ours).

Q. And you cannot testify to this jury under oath

that this Exhibit 3 was placed in any one of these

other envelopes, either Exhibits Nos. 2 or 4, or 1, isn't

that correct %

A. I am reasonably certain that it was. I would say

that it was.

Q. But you never saw Exhibit 3 placed in any one of

these three envelopes, did you?

A. In the Bureau

Q. I don't care anything about the Bureau. Just

answer the question.

A. Will you repeat it, please sir ?

Q. You never saw Exhibit 3 placed in any one of

these three envelopes marked in evidence, did you,

sir?

A. I am reasonably certain that I did.

Q. You testified already you had never seen Exhibit

3 before in your life, that you know of?

A. My initials are not on that envelope.

Q. So you are not going to testify you had ever seen

it?

A. I am reasonably certain they were put on the

envelope we use for our evidence.
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Q. Are you certain to a i.ioral certainty that you saw

Exhibit 3 ph\ced in any one of these three envelopes ?

A. Absohitely, there is no doubt at all in my mind.

Q. Then you have seen Exhibit 3 before ?

A. Yes. Of course, the reason why I had said I had

not seen it before was because my initials were not

on there.

Q. So you had said you had never seen it before, is

that correct?

A. That is correct.

Q. There are a lot of thins^s your initials aren't on

that you have seen before, are there not?

A. In what way do you mean ?

Q. Is that tlie only way you can say—Never mind.

Did you address that envelope yourself?

A. I would have to look at it again to be certain.

However, I believe Agent Smith addressed the par-

ticular envelope. That is his style of writing, typing."

THE ISSUES INVOLVED

The issues involved in this appeal are: Does the in-

dictment lieiein cliarge the appellants with an offense

against the United States of America and if so is the

evidence sufficient to sustain the judgment and did the

Court e]'i' in the admission of evidence against the

ai)})ellants.

SPECIFICATIONS OF ERROR

1. The Court circd in refusing to grant appellants'

motion for dismissal of the indictment and in overrul-

ing appellants' motion for order of arrest of judgment
and motion f'oi- juduniont of acquittal and motion for a

new trial;
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2. The Court erred in admitting in evidence Gov-

ernment's Exhibit 3, as to the appellant Coppola, and

erred in letting the jury consider said Government's

Exhibit 3 in evidence as against the appellant Noble.

ARGUMENT

The indictment does not charge facts sufficient to

charge the appellants with an offense against the

United States of America or to support a judgment

herein.

I.

The appellants herein respectfully submit that the

indictment herein does not charge the appellants with a

criminal act or with an offense against the United

States of America, wherein it is provided by Title 26,

U.S.C.A., Section 2550 (a) :

''There shall be levied, assessed, collected and paid
upon, 'coca leaves', any compound salt or derivative

thereof.''

It can be readily seen that the spelling in the indict-

ment ''cocoa leaves^' is not the same as the language

of the statute ''coca leaves" Title 26, Section 2550,

U.S.C.A., for Webster's Dictionary defines and uses

both words conclusively showing they are separate and
distinct words, having separate and distinct usage,

"coca leaves" being the dried leaf of a South American
plant of which the principal derivative is cocaine and
which is the ingredient of the U. S. Statute, while

"cocoa leaves" are that from a cocoa or chocolate tree,

the kernels of which are used for making a beverage,

being a palm found in tropical regions, all of which
shows that they are neither one nor the same nor can
one be substituted for the other.

Webster's Dictionary and Encyclopedic Dictionary.
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It is ai)])ellaiits' contention that the indictment here-

in is fatally defective because it fails to allege and state

all of the material facts and circumstances embraced

in the definition of the offense and if any essential ele-

ment of a crime is omitted, such omission cannot be sup-

})lied by intendment or imi)lication, the charge must be

made directly and not inferentially or by way of recital.

Pettihone v. United States, 148 U. S. 197, 13 Sup.

Ct. 542.

This is all supported by Wharton's Criminal Law,
paragraph 1806 page 2128 thereof, in the following

language

:

''The indictment must in general follow the statute,

and an omission of an essential statutory term is

fatal."

and,

"an indictment should leave no doubt in the minds of

the accused and the Court concerning the exact of-

fense intended to be charged."

Bratton v. United States, 73 F. (2) 795,

and,

"It is necessary, not only to allege all facts and cir-

cumstances essential to the offense but also to pur-
sue the precise technical language of the statute in

which they are expressed"

United States v. Eisenminger, 16 F. (2) 816;

Harris v. United States, 104 F. (2) 41.

and,

"No rule of law is better settled than that an indict-

ment must charge all of the elements of the offense."

Hall V. State, 245 P. (2) 132,
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and again,

''where the precise language of the statute is not fol-

lowed, words conveying the same meaning must be

employed, nor is there any presumption in favor of

a pleading."

State V. Moser, 246 P. (2) 1101.

''It is so well settled that an indictment must set

forth every fact or circmnstance constituting the nec-

essary ingredients of the offense charged and an
omission from an indictment canont be supplied by
inference or implication. '

'

State V. Lustig, 80 A. (2) 309.

It also has been held that an indictment alleging the

name B. K. and Company, when the name B & K was
intended, is a fatal variance between the allegation and

ii the proof.

Mathews v. State, 33 Tex. Rep. 102,

nor may '

' bitters
'

' be substituted for liquors,

Allred v. State, 8 So. 56,

nor can "shoow" be used instead of "shoot" in an

indictment,

Adkins v. United States, 72 F. (2) 442,

nor can any knowledge of the accused be imputed to the

pleading.

Garher v. State, 165 So. W. (2d) 741, 247 P. 221.

"In determining the sufficiency of the charge it was
not sufficient to say that the accused knew with what
offense he was charged but the inquiry was whether
the charge in writing furnished that information in

plain and intelligible language."

Garher v. State, 165 So. W. (2) 741.
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"The averment in an indictment must be direct and
certain as to the offense charp^ed and the accused is

entitled to a plain, fair and full description of the

offense charged."

42 C. J. S. 966, and

''The omission of words essential to the charging of

an offense or whose omission obscures its meaning
will invalidate it."

42 C. J. S. 971 (para. 97)

or,

''where an essential word is so mis-spelled as to be
meaningless, the indictment is had." (Underscoring
ours.)

State V. Adkin, 11 So. 771, 42 C. J. S. 971, and

"an information that leaves out one of the essential

allegations fixed by statute as constituting a crime
for which the accused is to stand trial will not be
sustained."

Group V. State, 236 P. (2) 997, nor

"Can a person be convicted of a crime unless the

act which is committed is without both the letter and
spirit of the penal statute," supra,

and,

"a Court in construing an indictment, is not at lib-

erty to dei)art from the words of the indictment itself

and speculate as to the i)0:3sible intention of the
writer, nor to supply matters and substance which
have been omitted."

People V. Poivell, 187 NE 419, and

"when technical words are used they must be taken
to be intendd to have their technical meaning."

United States v. Claflin^ Fed. Cases 14,798.
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''The fact that the omission of essential allegations is

due to clerical error affords no ground for sustaining

an indictment."

Edward v. United States, 266 Fed. 848

nor must

''the offense must not be mis-described or any thing

essential to its description omitted.
'

'

Chapman v. People, 39 Mich. 357, 26 Mich. 298.

"and the material variance m descriptive matter is

fatal."

31 C. J. 846,

and

"an indictment may be quashed where its language
and allegations are confused, indefinite and im-
intelligible.

'

'

42 C. J. S. 1201,

and it should be quashed where on its face it charges

no offense.

"Possession of marihuana is not a criminal offense
unless it is of the specific quality and kind defined in

the statute.
'

'

People V. Sowrd, 119 A. L. R. 1396.

Thus, it is respectfully submitted that the indictment

herein states no offense against the United States of

America and upon which the judgment of conviction

and sentence could be allowed to stand. The Govern-

;
ment witness, Fred D. Stribling testified that "cocaine"

cannot be derived from "cocoa leaves" (T.R. 32) or

that in all his experience he never got mixed up between
the substance of cocoa which is made from the cocoa

bean and cocaine made from "coca leaves" (T.R. 32).
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II.

The District Court erred in admitting in evidence the

Government's Exhibit 3 in evidence, upon the ground

and for the reason the proper foundation was not laid

for its admission and was never admitted in evidence

as against the appellant Noble. The Transcript conclu-

sively shows that the alleged narcotic, which is the basis

of this prosecution, was never admitted in evidence as

against defendant Noble (T.R. 39) :

"Mr. Murlless : I move for its admission in evidence,

if the Court i)lease.

Mr. Choisser: I object until the proper foundation

has been laid for its introduction in evidence.

The Court : It may be received.

The Clerk: Government's Exhibit 3 in evidence.

(Testimony of R. S. Cantu)

Mr. Clark: For the record, I object to the introduc-

tion of that exhibit No. 3 for identification in evi-

dence on behalf of Karl Noble, on the ground that

there is absolutely no connection or foundation has
been laid for its admissibility as to him.

The Court: All right.

(Said exhibit was received in evidence and marked
Government's Exhibit 3.)

(T.R. 39140.)

There is no other reference in the Transcript concern-

ing this exhibit as being placed in evidence imder any

other circumstance, nor is there any evidence adduced

as to the i)ossession of the alleged narcotic from the

time it was supposedly taken from the appellant Cop-

pola until it was returned analyzed to the United States

Narcotic Agent at Ph()(>nix. (Entire T.R.)
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Agent VanNatter testified:

''I can't testify as to what exactly he did with it, of

my own knowledge. I didn't see him turn it over to

anyone myself. '^

(T.R. 87.)

There is no testimony except that of the witness Dobbs

as to what was sent to San Francisco for analysis. He
did not identify Government Exhibit 3 in evidence be-

cause he testified he had never seen the exhibit before

(T.R. 95) and only he supervised the sealing of the

Government's Exhibit for identification, on an en-

velope and that one Mr. Smith sealed the same
(T.R. 95). No testimony being as to what was placed

in the envelope, where it came from, who had had it

in custody and w^hether or not it was the same object

which had been secured from the appellant herein or

not, or any other scintilla of evidence laying the founda-

tion for its identification or receipt in evidence.

It is therefore respectfully submitted that because

of the complete failure of the Government to establish

the identity of the contents of the envelope, being Gov-

ernment's Exhibit 3 in evidence, as that of a narcotic

taken from the appellant Coppola, sent by the Govern-

ment to be analyzed, testified about upon the trial here-

in and admitted in evidence as against the appellant

Coppola (and not appellant Noble),'the Government has

failed to support the allegations contained in the in-

dictment and that as a matter of law the evidence here-

in is insufficient to sustain a conviction and sentence

on Counts I and II of the Indictment herein.

It would have to be a violent presumption upon the

Court and Jury to say that the contents of the envelope,

taken from the appellant Coppola, was the same sub-

stance sent to San Francisco and examined and ana-
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lyzed by the Agent Stribling and admitted in evidence

on the trial of this case.

CONCLUSION

It is therefore respectfully submitted in view of the

fore.goini*' and the law api)licable thereto, that a con-

viction cannot be sustained against appellant herein, or

either of them. Nor, does the indictment state an of-

fense against the United States of America by the ap-

pellants herein and that therefore aj^pllants' motion to

dismiss the indictment should be and must be granted

or that the motion for judgment of acquittal and/or
motion in arrest of judgment should be and must be

granted, or in the alternative a new trial ordered.

Respectfully submitted,

W. T. OHOISSER,
Attorney for Appellants.
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